BILL DRAFT — WETLAND DEVELOPMENT ACCOUNTABILITY ACT

AN ACT relating to residential development; imposing enhanced duties and extended
liability on developers who construct residential structures on designated wetlands or
hydric soils; providing protection to adjacent and downstream properties; requiring
financial assurance; providing civil remedies; and providing other matters properly relating
thereto.

Section 1.
Chapter 40 of NRS is hereby amended by adding thereto a new section to read as follows:

1. Definitions.
(a) “Developer” means any person or entity that subdivides land and constructs or causes to
be constructed residential dwellings for sale.

(b) “Wetland” means land identified as jurisdictional wetlands, prior converted wetlands, or
mapped wetlands by any federal, state, or local agency within the 20 years immediately
preceding development.

(c) “Hydric soil” means soil designated as hydric or expansive clay by the United States
Department of Agriculture Natural Resources Conservation Service.

(d) “Affected adjacent property” means any real property:
1. Contiguous to the development;
2. Within 1,000 feet of the development boundary; or

3. Hydrologically connected through groundwater flow, drainage channels, floodplain, or
surface runoff patterns.

(e) “Structural foundation failure” includes settlement, cracking, heaving, lateral
displacement, subsidence, or soil migration that materially impairs habitability or property
value.

(f) “Hydrologic alteration” means any change to groundwater elevation, subsurface pressure,
natural drainage patterns, flood retention capacity, or soil-bearing capacity caused by fill,
compaction, drainage redirection, or construction activities.

2. Applicability.
This section applies to any residential development constructed on:

(a) Land classified as wetland within the previous 20 years;
(b) Hydric soils or expansive soils; or

(c) Land requiring more than 3 feet of structural fill or soil stabilization.



3. Enhanced Pre-Construction Requirements.
A developer subject to this section shall:

(a) Obtain an independent geotechnical and hydrological impact study;

(b) Model potential impacts to groundwater elevation and adjacent soil stability;

(c) Submit such study to the governing local government prior to final map approval;
(d) Provide written disclosure of wetland and soil conditions to all purchasers; and

(e) Provide written notice to owners of adjacent property prior to commencement of
construction.

4. Liability to Purchasers Within Development.

(a) A developer shall be strictly liable for structural foundation failure occurring within 20
years if caused in whole or in part by soil conditions or hydrologic alteration related to
wetlands.

(b) The statute of repose under NRS 11.202 is extended to 20 years.

Rights under this section may not be waived by contract, arbitration clause, or homeowners’
association covenant.

5. Liability to Adjacent and Hydrologically Connected Properties.
A developer shall be jointly and severally liable for damage to affected adjacent property
caused by:

(a) Hydrologic alteration;

(b) Groundwater displacement or elevation change;

(c) Increased soil movement or subsidence;

(d) Increased flooding frequency or severity;

(e) Lateral soil pressure or migration caused by fill;

(f) Drainage concentration caused by grading or compaction.

Liability shall apply for a period of 20 years from the date of substantial completion of the
development.

A plaintiff need only demonstrate that the wetland development was a substantial
contributing factor.

6. Financial Assurance.
Prior to issuance of any building permit, the developer shall:



(a) Post a performance bond;
(b) Establish an escrow reserve; or
(c) Obtain an insurance instrument;

in an amount not less than 5% of total subdivision value, plus an additional hydrologic
impact reserve equal to 2% of total valuation for potential adjacent property claims.

The instrument must remain in effect for 20 years.

7. Civil Remedies.
An affected property owner may recover:

(a) Cost of soil stabilization or foundation repair;
(b) Flood mitigation or drainage correction;

(c) Temporary relocation expenses;

(d) Diminution in property value;

(e) Reasonable attorney’s fees and costs.

Punitive damages may be awarded upon a showing of reckless disregard of hydrologic
impact findings.

8. Burden of Proof and Presumption.

If the development involved wetlands or hydric soil and damage occurs consistent with
known wetland development risks, a rebuttable presumption shall exist that the
development was a contributing cause.

9. Public Policy.

The Legislature finds that development on wetlands or hydric soils may produce long-term

soil instability and hydrologic impacts extending beyond subdivision boundaries, and that it

is the public policy of this State that developers bear the long-term risk of such impacts
rather than unsuspecting homeowners or neighboring landowners.
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